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UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRI CT OF CALI FORNI A

Inre Case Nos. 02-55527-JRG and
02-55528- JRG

SAN JOSE MEDI CAL MANAGEMENT,

INC., a California Corporation,

and affiliated Chapter 11 cases,

Debt or s.

Chapter 11

ORDER ON THI RD AND FI NAL FEE
APPLI CATI ON OF COOLEY GODWARD LLP

. 1 NTRODUCTI ON

Cool ey Godward LLP' s enpl oynent as counsel for the creditors’
comm ttee was approved by the court on Decenber 12, 2002. The court
ordered the audit of Cool ey Godward’ s fees on Decenber 9, 2004. Havi ng
reviewed t he audit report, comments, as well as the objections to fees,
t he request for final approval of fees and expenses is grantedin part and
denied in part as herein stated.
[ 1. BACKGROUND

The debtors fil ed bankruptcy on Sept enmber 30, 2002. The pl an of

reorgani zati on was confi rned on August 31, 2004, and t he effective date

i nthe pl an was Sept enber 27, 2004. The conmittee took an activerolein
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t he debt ors’ bankrupt cy and t he negoti ati on of the pl an of reorgani zati on.

Under the plan, atrust was created for the benefit of creditorsto
oversee i npl enmentation of the plan. Adi spute arose between t he debtors
and the comm ttee over the conposition of the trust board. One reason for
the di spute was the comm ttee’ s proposal that a Pacifi Care representative
be a nmenber of the board. For business reasons, the debtors di d not want
arepresentative of PacifiCare onthe board. In addition, anissue arose
over whi ch constituency woul d have control over the board that was to be
conpri sed of three nenbers, in addition to a plan trustee.

By the time of the first hearing onthe confirmation of the plan, the
debtors and the commttee appeared to be at an i npasse over the
conposition of the board. The issue was resolved when the parties
accepted the court’s proposal that the trust board woul d be conpri sed of
two representatives for the debtors and two representatives for the
unsecured creditors. Final decisionnmakingauthority wouldliewth the
pl an trustee.

I11. FEES

Prior to submssionof thethirdandfinal fee application, the court
approved on aninteri mbasis Cooley’ s first fee applicationinthe anmount
of $83,735.00 in fees and $4, 165.89 i n expenses. The court approved
Cool ey’ s second fee application on aninterimbasis inthe amunt of
$89,977.00in fees, after reducingthe fees by $5, 000. 00. The reduction
was based on an objectiontothe tinme spent by counsel inobjectingtoa
creditor’s late-filedclaim Onthe second fee application, expenses in
t he anmobunt of $6,111.66 were approved on an interim basis.

By way of the third application, Cool ey seeks $203,892.50 i n f ees?

Yn a supplement to the third and final fee application, Cooley submitted invoices in
support of their statenent that the fees from Novenber 1, 2003 t hrough Cctober 31, 2004, were
actual ly $127.00 less than the anount included in the third and final fee application.
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and $7,213.52 in costs. In addition, Cool ey seeks esti nmated fees of
$7,500. 00 for post-effective date fees and expenses related to the fee
application. The total fees and expenses for whi ch Cool ey seeks fi nal
approval of are $385,104.50in fees and $17,491. 07 i n expenses. This
i ncludes the $7,500.00 in estimted post-effective date fees.

O receipt of thethird and final fee application, the court received
an obj ection fromcreditor Sobrato Goup. Sobrato all eged that Cool ey had
aconflict of interest inrepresentingthe committee because Cooleyis
creditor PacifiCare’ s general counsel. Sobrato asserted that the conflict
caused Cool ey to act only in PacifiCare s interest, tothe prejudice of
unsecured creditors. Sobrato all eged that because of Cooley’s
representati on of Pacifi Care, negotiations onthe plan and di scl osure
statenment were protracted, especiallywithrespect totheissue of the
trust board to be created as part of the plan. Sobrato asked that no
further fees be all owed until the plan trustee had an opportunity to
i nvestigate whether a conflict existed.?

At the hearingonthethirdand final fee application on Decenber 1,
2004, the court approved $211,519.50 i n fees and $7, 213. 52 i n expenses on
an interimbasis, subject toa $50, 000. 00 hol dback i n fees pendi ng t he fee
audi t .

The audit report was submtted to the court on February 10, 2005, and

an amendnent to the audit was filed on April 13, 2005.% The court gave

However, in its invoices submtted to the auditor, the $127.00 was included. The court is
unable to reconcile this difference and thus considers the fee request for the third interim
period to be $203, 892. 50.

2areditor MelLellan Properties joined in Sobrato’s objection to the extent that it asked
that fees not be approved on a final basis until the plan Trustee had an opportunity to review
Sobrato’ s concerns.

3 The anendment is related to post-effective date fees and expenses.
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i nterested parties an opportunity torespond to the audit. The only
comment the court recei ved was fromCool ey. The court recei ved no further
response from Sobrato or fromthe plan trustee.
Fromt he out set, Cool ey agrees toreduce it feesinthe amount of
$1, 626. 50. Thi s anpunt incl udes:
. $243. 00 for an entry that appears t o have been doubl e-bi | | ed
[ See Exhibit B];*
. $1,368.50 for feesrelatedto conflict searches [ See Exhi bit
G ; and
. $15.00 for feesrelatedto billing by Anni e Lee [ See Exhi bi t
J].
Inrelationtothe remaining fees, the court has a duty to review
each request and det er mi ne whet her the requi renents of Bankruptcy Code 8

330 are net. Inre Busy Beaver Bldg. Ctrs., Inc., 19 F. 3d 833, 840-45 (3

Cir. 1994); Inre Berg, 268 B.R 250, 257 (Bankr. D. Mont. 2001). Section
330 of the Bankruptcy Code provides that the court nay award to a
pr of essi onal person enpl oyed under 88 327 or 1103 r easonabl e conpensat i on
for actual, necessary services rendered and rei mbur sement of actual,
necessary expenses. | n determ ningthe anount of reasonabl e conpensati on,
the court considers the nature, the extent, and the value of such
services, taking into account all relevant factors. 11 U.S.C. 8§
330(a) (3).

Inreview ng the audit report and obj ections to Cool ey’ s fees, the
court concludes the follow ng.

A. Objection to fees based on conflict of interest is overrul

4 Unl ess ot herw se not ed, all references to exhibits are to the exhibits that appear in
the “Review and Anal ysis of Final Fee Application Submtted by Cool ey Godward LLP,” which was
filed with the court on February 10, 2005.
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As di scussed above, Sobrato fil ed an objectionto Cooley’ s third and
final fee application, allegingthat aconflict of interest existedin
Cool ey acting as counsel for the conmttee and at t he sane ti me as gener al
counsel for PacifiCare. Sobrato asked that the plantrustee be given an
opportunity to investigate this alleged conflict.

Rel ated to the conflict, Sobrato specifically objected to the
$97,573.00 in fees that were incurred on the plan and disclosure
statenent. Sobrato asserted that these fees were excessi ve because of
Cool ey’ s insistence that PacifiCare serve on the trust board. As
di scussed above, the conposition of thetrust boardledto protracted
di scussi ons between the comm ttee’ s counsel and debtors’ counsel, until
t he court’s proposal was accept ed. Sobrat o asked that t he anount rel at ed
to the plan and di scl osure statenment be exam ned by the plan trustee
before any further fees were all owed.

The court has received no response fromthe pl an trustee regarding
this conflict nor any further response fromSobrato. Intheir replyto
Sobrat o’ s obj ection, Cool ey points out that as part of their application
for enploynent, it disclosedthat it represented Pacifi Care in other
matters. Inaddition, Cool ey asserts that it didnot represent Pacifi Care
in the Chapter 11 case and presented evidence that Pacifi Care was
represented in this bankruptcy by its own counsel.

The court has revi ewed Cool ey’ s reply and expl anati on of events
related to their proposal that a Pacifi Care representative serve onthe
trust board.

The court does not believe sufficient evidence exists to nake a
finding of aconflict of interest, and thus overrul es the objection.
However, as stated at the first plan confirnmation hearing, the inpasse

over the trust board was i n part | awyer created, with both sides unwi | ling
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to conprom se and seek a solution. The court concludes that this
contributedtothe overall cost of the plan and di scl osure st at enent.
Thus, the court finds a general 10%reductioninthefeesrelatedtothe
pl an and di scl osure statenent is appropriate. Asaresult, $9,757.30in
fees are denied.

B. Obj ection based on the KON i ssue is overrul ed.

Sobrato al so obj ected to the fees sought by Cool ey i n handl i ng t he
| KON adver sary proceedi ng. Sobrato asserted that the amount spent on t he
| KON i ssue is excessive in the context of the case.

The | KON matter i nvol ved the rej ecti on of personal property | eases
for copy machi nes under Bankruptcy Code 8§ 365(d) (10). The | eases were
rejected nore than ei ght nonths after the case was fil ed and thi s creat ed
several | egal issues over the anobunt owed. | KONfiled an admni strative
cl ai minthe amount of $274, 000. 00 and a pre-petition clai minthe anount
of $544,295. 00. Cool ey’ s i nvol venent as conm ttee counsel was due a
conflict of interest of debtors’ counsel. Inreviewwingthe audit entries
relatedtothe | KONissue [see Exhibit L], the court does not findthe
$45,223.50 in fees to be unreasonable. The | egal issues involvedin
| KON's notion to dismss were novel. The court’s resolution of the
appl i cation of 8§ 365(d)(10) was assisted by the | egal argunents presented
by the commttee’s counsel and I KON s counsel.

Inaddition, in Cooley s responsetotheaudit, it infornms the court
of the final resolutionof the | KONmatter. The reorgani zed debt ors have
pai d | KON $62, 500. 00, and | KON has wi t hdrawn i ts adm ni strative and pre-
petitionclainstotalingover $800, 000. 00. Consi dering the outcone and
the | egal issues involved, the court overrules the objectionrelatedto
the 1 KON i ssue.

C. Cool ey has adequately explained vaguely described activiti
ORDER ON THI RD AND FI NAL FEE APPLI CATI ON OF COOLEY GODWARD LLP 6
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Exhi bit Cof the audit outlines $7,067.50 inentriesrelatedto
activities that appear vague i n description. Tinme entries are not sinply
torecord the nunber of hours worked; they al so shoul d detail the type of
wor k done. Regardl ess of the nethod of conpensati on and regardl ess of the
type of professional fees at i ssue, the court nust eval uate the conplexity
and necessity of work done on behal f of the estate in order to determ ne

appropriate conpensation. |nre Poseidon Pools of Anerica, Inc., 180 B R

718, 729-31 (Bankr. E.D.N. Y. 1995).

The court has reviewed the entries and Cool ey’ s response to the
audit. Wthrespect tothe entries that appear on Exhibit C, the court
finds Cool ey s response to be an adequate expl anation.

D. Intra-office conferences and out si de neeti ngs and conf erences
in which nore than one professional attended have been
adequat el y expl ai ned.

The audit report identifies $298.00 in fees for intra-office
conferences and of that amount, $156. 00 i n fees i n which nore than one
prof essional billed. [See Exhibit D1.] Inaddition, $4,306.50in fees are
identified as potential intra-office conferences given the date and
descriptionof theentries. [See Exhibit D-2.] There al so are $15, 403. 50
infees attributedto attendance by nore t han one prof essi onal at out si de
neeti ngs and conferences. [ See Exhibit E.] O this amount, $7,178.00in
fees i nvol ve nore t han one professional billedfor attendi ngthe outside
meeting or conference.

The Bankruptcy Court for the Northern District of California
mai nt ai ns Gui del i nes for Conpensation of Professionals.® Guidelines 15
and 16 provide:

15. Conferences — Prof essi onal s shoul d be prepared to explaintime

5 The District’s Quidelines for Conpensat i on and Expense Rei nbursenent of Professionals
and Trustees are available on the District’s Wb site at http://ww. canb. uscourts. gov.
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spent in conferences wth other professionals or
paraprofessionalsinthesanefirm Failuretojustifythis
time may result in disallowance of all feesrelatedto such
conf erences.

16. Multiple Professionals - Professionals shouldbe preparedto
expl ain the need for nore than one professional or para-
professional fromthe sane firmat the same court heari ng,
deposition or neeting. Failuretojustify thistinme may result
I n conpensation for only the personwith the |l owest billing
rate.

Consi stent withthe District’s guidelines, the general ruleisthat
no nor e t han one prof essi onal nmay charge the estate for intra-office

conf erences and neeti ngs absent an adequat e expl anation. | nre Bennett

Fundi ng G oup, Inc., 213 B. R 234, 245 (Bankr. N.D.N. Y. 1997); Inre
A.A.D.C, Inc., 193 B.R 448, 450-51 (Bankr. N.D. Chio 1996); Inre

Posei don Pools of Anmerica, Inc., 180 B.R at 731. This is equally

appl i cabl e to t he att endance by nore t han one prof essi onal at an out si de
nmeeti ng or conference.

I naconplex case such as thi s one, no singl e professional is going
to possess all of the skills to acconplishthe necessary tasks. The estate
i s better served where mul tipl e professionals withthe required expertise
are utilized. In these circunstances, sone conmunication is requir

The court accepts Cool ey’s explanation with respect to intra-
office conferences and nultiple professionals at out si de
conferences and neetings. Multiple attendance does not seem

excessive and appears to be related to issues having sone

conpl exity.
E. Adm ni strative/Clerical tasks are not conpensabl e by the
est at e.

According to District Guideline 18:

18. Administrative Task — Time spent in addreSS|ng, stanplng and
stuffing envel opes, filing, photocopying or “supervising” any

ORDER ON THI RD AND FI NAL FEE APPLI CATI ON OF COOLEY GCDWARD LLP 8
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of the foregoingis not conpensabl e, whet her performed by a
pr of essi onal, paraprofessional or secretary.
Cool ey’ s enploynent and retention was to bein accordancewith §
330 of the Bankruptcy Code and the |ocal guidelines of the court.
Clerical services are over head expenses and are not conpensabl e under §

330(a). Sousav. Mguel (Inre nited States Trustee), 32 F. 3d 1370, 1374

(9th Cir. 1994).

Exhibit G 1 of the audit report highlights $2,216.50in entries that
appear to be adm ni strative/clerical tasks by paraprofessionals. In
addi tion, Exhibit G2 highlights $735.00 in adm nistrative/clerical tasks
by prof essi onal s. Cool ey has al ready agreed to a reducti on of $1, 368. 50
in fees for conflict searches.

Cool ey responds t hat the bal ance of theitens identifiedin Exhibit
G 1l areroutinely performed by paral egal s because t hey have specific
trai ni ng and experi ence to handl e such tasks and bill at al ower rate.
However, a reviewof the entries includes task descriptions, such as
conmuni cations with court personnel to obtaintranscripts or copies of
orders, electronically file docunents, and update t he docket, to nane a
few. These descriptions appear to be clerical innature. For this reason,
the court denies the $2,216.50 in fees on Exhibit G 1.

As for the fees on Exhibit G2, the audit report hi ghlights these
$735.00 i n prof essional fees as administrative/clerical innature. In
review ng the entries and Cool ey’ s expl anation, the court will all ow
these fees as they do not appear to be admnistrative/
clerical.
| V. EXPENSES

The audit report highlights a nunber of questionabl e expenses

reflected in Cool ey’ s fee applications. Cool ey has provi ded an expl anati on
ORDER ON THI RD AND FI NAL FEE APPLI CATI ON OF COOLEY GODWARD LLP 9
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of the expenses. The court finds the explanationto be adequate and wi ||
al l ow t he expenses request ed.
V. CONCLUSI ON

The court approves on a final basis fees in the amount of
$372,872. 70, having deni ed $12, 231. 80 of the requested fees. Expense
rei mbursement i s approved i nthe anount of $17,491.07. Total fees and
expenses approved on a fi nal basis are $390, 363. 77. Any fees and expenses
t hat are deni ed, are done so on a final basis. The hol dback i s rel eased
to the extent necessary to pay any renmni ni ng unpai d f ees and expenses
approved herein.

DATED:

JAMES R GRUBE
UNI TED STATES BANKRUPTCY JUDGE
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Case No. 02-55527-JRG
02-55528-JRG

UNI TED STATES BANKRUPTCY COURT
FOR THE NORTHERN DI STRI CT OF CALI FORNI A
CERTI FI CATE OF SERVI CE

I, the undersigned, aregul arly appoi nted and qualified Judi ci al
Assi stant inthe office of the Bankruptcy Judges of the United States
Bankruptcy Court for the Northern District of California, San Jose,
California hereby certify:

That 1, inthe performance of ny duti es as such Judi ci al Assi stant,
served a copy of the Court's: ORDER ON THI RD AND FI NAL FEE
APPLI CATI ON OF COOLEY GODWARD LLP by placing it inthe United States Mil,
First Cl ass, postage prepaid, at San Jose, Californiaonthe date shown
below, in a seal ed envel ope addressed as |isted bel ow

| decl are under penalty of perjury under the | aws of the United
States of Anerica that the foregoing is true and correct.

Execut ed on at San Jose, California.
LI SA OLSEN
Nanette Dunmas, Esq. Ernie Wall erstein Maureen A. Harrington
Ofice of the U S Trustee San Jose Medi cal Managenent McGrane, Geenfield, Hannon
280 So. First St., Rm 268 655 Lincol n Avenue & Harrington LLP
San Jose, CA 95113 San Jose, CA 95126 40 South Market St. 2nd Fl oor
San Jose, CA 95113
Patrick M denn Andrea T. Porter
Hanson, Bridgett, Marcus, Fol ey & Lardner LLP Jenny L. Fountain
Ml ahos & Rudy LLP One Maritine Plaza, 6t Flr. Buchal ter, Nerer, Fields
333 Market Street, 21stFl oor San Franci sco, CA 94111- 3409 & Younger
San Franci sco, CA 94105-2173 333 Market Street, 25 Fl oor
Marci Pierce San Franci sco, CA 94105-2130
Robert L. Ei senbach 111 Moss Adans
Cool ey Godward LLP 438 First Street, #320 Susan Uecker
One Maritine Plaza, Sant a Rosa, CA 95401-6339 Uecker & Associates, |Inc.
20t Fl oor 100 Pine Street, Suite 475
San Franci sco, CA 94111-3580 John M Cronin San Franci sco, CA 94111

Cronin & Associ ates
P. O Box 9007
La Jolla, CA 92038




